
Dutch position on the proposal for the Digital Services Act  

a) Essence of Dutch policy in this field 

Both companies and consumers will benefit from a well-functioning European internal market for 
digital services that stimulates an open economy and possibilities for innovation. The protection of 
citizens' fundamental rights online, consumer confidence in online services and the protection of 
the health and safety of consumers are essential in this.  

The rise of online platforms has created economic opportunities and made sharing content easier. 
The downside of this is that it has also become easier to spread illegal content. This includes – for 
example – offering forbidden merchandise, goods (including counterfeit goods), animals, plants 
and services, as well as deceptive offering of products. This is why, since the introduction of the e-
Commerce Directive, various national and European measures have been taken to combat the 
dissemination of illegal content online and clarify the role that online platforms play in this. In the 
Netherlands, this includes the following initiatives. In 2008, the Notice-and-Take-Down Code of 
Conduct was drawn up.  This has been expanded with arrangements on combating child 
pornography, allowing reports from the Online Child Abuse Expertise Centre to be dealt with 
quickly. In addition, there is the Abuse Platform to combat abuse of our digital infrastructure.  To 
combat online discrimination, the contact centre for Internet discrimination (meldpunt 
internetdiscriminatie – MiND) is subsidised.  And in order to prevent the spread of online child 
sexual abuse  , there is the HashCheckService.  In addition, the Netherlands Food and Consumer 
Product Safety Authority has made working arrangements with various online platforms and 
worked out specific Notice and Take Down procedures for each individual platform to combat illegal 
merchandise, animals and plants. And in order to combat cross-border infringement of consumer 
rights, the Netherlands Authority for Consumers & Markets is the coordinator for incoming and 
outgoing information and enforcement requests for various national supervisory authorities (the 
Dutch Authority for the Financial Markets, the Dutch Healthcare Authority, the Netherlands Food 
and Consumer Product Safety Authority, the Dutch Media Authority, the Inspectorate for Health 
and Youth Care and the Human Environment and Transport Inspectorate), in addition to being 
charged with monitoring compliance with consumer regulations such as unfair commercial 
practices. In addition, within the framework of the Council of Europe, the Dutch government takes 
part in the development of usable frameworks for the business community for combating illegal 
content. 

In addition to all these initiatives, European legislation is important to Dutch policy as well. For 
example, on 6 June 2021, the law implementing the European Directive on Copyright in the Digital 
Single Market will enter into force.  It contains – among other things – obligations for providers of 
online services with regard to the sharing of content that address the online combating of copyright 
infringement. Furthermore, the modernisation of the Audiovisual Media Services Directive  was 
implemented in the Netherlands last year, which – among other things – prescribes regulation and 
co-regulation to protect citizens against calls for hate speech  and provocation to commit terrorist 
offences and protect minors against harmful content. A regulation to combat terrorist content 
online is currently being created.  The net neutrality regulation is also relevant, as it safeguards 
free and open access to the Internet, which protects – among others – freedom of speech online. 
Finally, online platforms' obligations towards consumers have been clarified and expanded in the 
Modernisation of Consumer Protection Directive.  

In addition to illegal and unlawful content, content that is harmful in other respects is disseminated 
on online platforms as well, for example in the form of disinformation. The government-wide 
approach thereof is described in various letters to the House of Representatives.  In this context, 
the developments at the EU level – such as the recent European Democracy Action Plan, regarding 
which the Dutch House of Representatives recently received a BNC file – are also important.   

These initiatives have put more responsibility on the shoulders of intermediaries in combating 
illegal content. From a rule of law and human rights point of view, the government considers it 
important that illegal and unlawful content can actually be located and removed, with sufficient 
safeguards for citizens. As far as the DSA in particular is concerned the State Secretary for 
Economic Affairs and Climate Policy has informed the House of Representatives of points for 
attention as part of the preparations for the Telecoms Council of 26 May 2020 .  One thing that is 



important with regard to the DSA is that it should  not compromise the above-mentioned initiatives 
or the Commission's initiative to improve the employment conditions of people working through 
digital platforms, which is expected to start in late 2021. 

b) Assessment + commitment with regard to this proposal 

The proposal aims to have the market for digital services perform more efficiently and safeguard a 
uniform, safer online environment for European consumers and end users. The government 
supports this objective and welcomes the proposal. In general, the government's first impression of 
the proposal is positive, though some aspects of it are still unclear, as described in further detail 
below. The government will ask for clarification on these aspects. In addition, external independent 
research is being performed by Radboud University on the instruction of the Ministry of Economic 
Affairs and Climate Policy, in collaboration with the Ministry of Justice and Security and the Ministry 
of Education, Culture and Science. This will help us determine which aspects of the proposal can be 
improved. The below assessment is therefore subject to more clarity about those aspects and the 
outcomes of the external research – which will be published in due course – leading to new 
insights. 

The government supports the choice of having the scope limited to intermediaries. After all, these 
companies make it possible for illegal content to be disseminated to begin with. They have a 
responsibility to combat illegal content and address systemic risks of their own services. As far as 
the material scope is concerned, the government supports the Commission's choice of limiting the 
obligations to combating illegal content and addressing systemic risks. The government supports a 
broad definition of the term 'illegal content'. The exact scope of that definition is not fully clear yet. 
This is a point for attention for the government. For example, it is unclear whether content that 
forms part of illegal actions but is not illegal in itself, such as phishing emails, comes under this 
definition as well. The government feels this is important in combating cybercrime. In addition, 
there is confusion about whether the definition also includes unlawful statements and acts.  The 
government furthermore supports the territorial scope of the proposal, which is not limited to 
intermediaries that are established within the EU. The government will, however, draw attention to 
the enforcement possibilities against intermediaries that are not established in the EU. 
Circumventing the DSA should not only be impossible on paper; it must be possible to prevent it in 
practice as well. 

The government supports the explicit acknowledgement in the proposal that, being a lex generalis, 
the DSA should not compromise existing or future EU legislation that concerns the combating of 
specific forms of illegal content (so-called lex specialis). 

While the government is positive about the continuation  of the limited liability regime for 
intermediaries, it is of the opinion that the current regime as laid down in the ECR required 
revision. The fact that the DSA does this by imposing different obligations on intermediaries, online 
platforms and VLOPs is positive.  

The government is not in favour of general monitoring obligations for intermediaries and feels that 
Article 7 of the proposal supports this. In this context, it must be noted that this  ban should not 
stand in the way of obligations for platforms to ensure compliance with laws and regulations by the 
users of their services.  

The government is positive about Article 6. This stipulates that intermediaries do not lose the 
option of relying on a limitation of their liability if they adopt a more proactive approach towards 
finding and combating illegal content on their service.  This may encourage parties to take 
responsibility. The government wishes to await the results of the above-mentioned independent 
research before determining whether, in itself, this is sufficient to stimulate the taking of 
responsibility. The government supports the articles  that support cross-border enforcement of 
laws and regulations (Articles 8 and 9). This improves the effectiveness of law enforcement action. 
In this context, the government will ensure that, in the exercise of these powers, legal protection is 
sufficiently safeguarded. 

The government is positive about the decision to, in creating new obligations, distinguish between 
intermediaries in general, online platforms and the largest online platforms. The government 
recognises that excluding micro companies and small companies from the obligations for online 



platforms serves to limit the administrative  burden on the business community and avoids making 
the entry barriers too high. However, this should not undermine the objectives of the proposal, for 
example by causing illegal content and activities to move to smaller intermediaries . The 
government will continue to pay attention to this. 

The government is positive about the proposals for harmonised transparency obligations that apply 
for all categories of online intermediaries. These obligations provide more insight into the operation 
of the services and ensure intermediaries must publicly account for the choices made and the 
policies they enact. More transparency is both the least far-reaching and the most fitting policy 
intervention. The government will draw attention to any overlap between the transparency 
obligations and comparable obligations under other European legislation that applies to the 
intermediaries that are subject to the DSA, such as those from the Platform-to-Business 
Regulation.  

The government is positive about the harmonisation of a notice & action mechanism (N&A). It is a 
well-known fact that self-regulation mechanisms have not always been sufficiently effective for 
users in this respect. Therefore, the government supports the intention of providing users of 
intermediaries with more transparency, legal certainty and rights with regard to the moderation of 
content by intermediaries. Within that framework, the additional obligations for online platforms to 
adopt internal disputes resolution procedures are a good step. The government does, however, 
wonder whether internal disputes resolution is sufficiently independent. Therefore, the government 
supports the option of being able to set up independent disputes resolution committees, which is 
being created in Article 18. 

The proposal further strengthens consumer protection. The government has been arguing for more 
obligations for online platforms towards the consumer for some time.  The proposal under 
consideration satisfies the government's requirements and therefore enjoys the government's 
support. This particularly concerns the choice of – in certain cases – making online platforms liable 
towards the consumer for the offer on their platform, particularly where, to the average consumer, 
it seems the platform determines which information is provided and how that is done. Goods that 
infringe intellectual property rights have a negative effect on economic development and can also 
form a realistic threat for consumers' health and safety. The government is of the opinion that 
effective and proportionate measures are required against illegal online and offline activities, 
including the dissemination of counterfeit goods, and – for that and other reasons – supports a 
broad definition of the term 'illegal content', so that it covers the sale of these goods as well. 

The government supports the choice of making VLOPs subject to stricter measures, in connection 
with their size and social   impact. The fact that VLOPs will be checked through independent audits 
and that independent investigators will be given the opportunity to look into systemic risks  on 
their platform is positive as well. The government does, however, have several questions about this 
aspect of the proposal. For example, it is not clear which companies are considered VLOPs. The 
proposed threshold of 45 million users and the definition of what constitutes a user will only be 
worked out in concrete terms after the proposal has been adopted, which makes the scope unclear. 
Furthermore, it is important to the government that the mandatory audits result in thorough 
investigations and reports. The government furthermore supports the idea of giving users 
additional influence on recommendation systems. 

The government is positive about the Commission supporting the drawing up of codes of conduct 
and having these serve as a means of combating systemic risks. It is also positive that compliance 
with such codes is included in the independent audits. The government furthermore supports the 
additional transparency rules for online advertisements.  

While the government is tentatively positive about the organisation of the supervision on the DSA, 
it does have several reservations. It is positive that the supervision will, in principle, be at a 
national level, that regulators   are required to be independent and that there is an option of 
tailoring the determination of the supervision and enforcement duties and powers on a national 
level. The fact that many intermediaries work across borders makes effective collaboration between 
regulators  essential. The proposal provides for that. The government does have questions about 
the effectiveness of the procedures that have been designed for that and will pay attention to that. 
The government sees added value in setting up a board of the Digital Services Coordinators and 



the EC at EU level, and the duties this body will be charged with. As this is a new body, the 
government would welcome an evaluation of its performance after three years. In addition, the 
government thinks there is added value in independent supervision and enforcement at EU level. 
This will have to come with sufficient safeguards, and there must be as much clarity as possible 
about the scope of those powers and the manner in which, and the conditions under which, these 
are to be exercised. This clarity is important for the legal certainty of intermediaries, which will 
influence their innovation and willingness to invest in this. 


